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STATEMENT OF THE CASE 


Proceedings Below 


The appellant, Isaac J. Taylor, allegedly participated 
with three other men - Reginald L. Mebane, George N. Deal 
and Barry J. Bailey - in the robbery of the Naval| Station 
Branch of the First National Bank, Washington, D.C. The 
robbery occurred shortly after 9:00 a.m. on April 6, 1967. 
Taylor, Mebane, Deal and Bailey were all arrested on the 


| 
same morning shortly after the crime. (Taylor was not 


found in the company of the other three suspects.) 
Taylor, Mebane, Deal and Bailey were presented to a 

U. S. Commissioner that same afternoon and initial bond was 

set at $10,000. Taylor's bond was later reduced to $5,000. 


He was unable to post the bond and remained incarcerated 


until trial. A preliminary hearing was subsequently held 


on April 13, 1967, in the District of Columbia Court of 
| 


General Sessions. Taylor, who was represented by an attorney 

from the Legal Aid Agency, was bound over for Grand Jury 

action. 
On May 18, 1967, the Grand Jury issued a presentment 


| 
jointly charging appellant and Deal, Mebane, and Bailey with 
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four counts of bank robbery under 18 U.S.C. § 2113-a (1964 
ed.}, four counts of robbery under D.C. Code § 22-2901 (1967 
ed.), since amended (Supp. II, 1969), and eight counts of 
assault with a deadly weapon, D.C. Code § 22-502 (1967 ed.). 
Deal and Mebane were also indicted on one count each of 
carrying a dangerous weapon, D.C. Code § 22-3204 (1967 ed.). 


All four suspects were arraigned on July 7, 1967 and entered 


pleas of not guilty. Taylor was represented at the arraign- 


ment by his trial counsel who had been appointed on June 27, 
1967. Deal, Mebane and Bailey subsequently changed their 
pleas to guilty. 

Between the date of his arrest and the commencement of 
trial, appellant was continually confined either to D. C. Jail 
or St. Elizabeth's Hospital. Prior to the commencement of 
trial, he was twice committed to St. Elizabeth's for a mental 
examination pursuant to D.C. Code § 24-301(a) (1967 ed.) and 
was twice found competent to stand trial. Appellant's counsel 
filed one motion for release on personal recognizance and 
appellant submitted two pro se motions for release on personal 
bond prior to trial. All three motions were denied. 

Jury trial commenced in the United States District Court 


on June 20, 1968, before Judge John L. Smith, Jr. The trial 


continued on intermittent days until on the sixth day of 
actual trial (July 1, 1968) the appellant was found | guilty 
on each of eight counts of robbery and five counts of 
assault with a dangerous a On September 13, Judge 
Smith sentenced appellant to five to fifteen years iden 
the Federal Robbery Statute and three to ten years on the 
remaining counts of robbery and assault with a dangerous 
weapon, all sentences to run concurrently. On the pame 


day, Judge Smith entered an order permitting the appellant 


to proceed with his appeal in forma pauperis. The transcript 


was completed on July 7, 1969, and the record was certified 


to this Court on July 14, 1969. 


Facts Relevant to Review 


| 

The Government's opening statement at trial consisted 
| 
primarily of a recitation of the counts of the indictment. 
The Assistant United States Attorney observed at one point that 
| 


the Government was not going to attempt to prove that the 


I/ At the close of the Government's case, the Court dismissed 
three of the assault-with-a-dangerous weapon counts. (Tr. 
198-203.) Counsel for Taylor then moved for a judgment of 
acquittal on the remaining counts. The motion was denied. 
(Tr. 204.) The motion was renewed and again denied at the 
close of the defendant's case. (Tr. 301-02.) 
All references to the transcript herein refer to the trans- 
cript of the trial and are designated by the prefix Tr. 

| 


ai 


defendant “committed every one of the acts that the evidence 
will show” but that "he was acting in concert. In other 
words, there were aiders and abettors." (Tr. 16.) At 


the conclusion of his opening argument the Assistant United 


States Attorney described briefly the events of the holdup and 
2 


its immediate aftermath. 
In his opening statement and on voir dire counsel for the 
appellant indicated that the primary defense would be in- 


sanity. (Tr. 8-9; 21-24.) He stated initially that "there 


2/ The AUSA stated that, after appellant Taylor had yelled 
"Somebody's coming," (Tr. 19) the robbers fled, that one 
of the four (subsequently identified as Mebane) was 
arrested in a car immediately outside of the bank and that 
the other three men were chased by several Marines. 

"The Marines had heard Mr. Wilson yelling from 

the bank 'Stop those men; the bank has just been 

robbed." And they went after the three of them: 

Theyicaught two of the perpetrators, Mr. Taylor 

and Mr. Deal. And the third of that trio was 

running from the scene. Mr. Taylor escaped from 

them and 15 minutes later he was seen still in 

the Navy Yard, right on the river,; talking to 

some! Naval Personnel Officer, Officer Mullen. 

Officer Mullen had a lookout and he asked Mr. 

Taylor to come back to the bank." (Tr. 20.) 
The subsequent testimony, however, does not support the 
AUSA's statement here that the appellant Taylor was caught 
by the Marines, escaped and was then captured again. The 
evidence indicated in fact that Bailey was the second of 
the two men apprehended by two special policemen stationed 
at the Navy Yard, Officers David Ingram and Carlos Sobine, 
that neither Bailey nor Deal escaped after being caught 
and that the third man escaped the Marines without being 
stopped. (Tr. 79-80; 186-89. See also Tr. 420-21.) The 
only evidence tending to demonstrate that Taylor was that 
third man is the testimony of Kent Hogan. (Tr. 158-74.) 


may be some testimony that the defendant did not participate 
in the bank robbery" (Tr. 21) but then devoted the remainder 


of his statement to detailing the defendant's more-than-16- 
year "history of violence" in an attempt to lay a foundation 


for the insanity defense. Defense counsel repeatedly referred 
to the defendant's acts of violence stating at one point 
| 

that "again and again, the defense will show that ithe de- 
fendant has committed acts of violence under stress." (Tr. 
22. See also Tr. 451.) The defense counsel's opening 
argument concluded with the following statement: 

"This ladies and gentlemen is the evidence 

I expect to put before you at a later time 

when I will argue to you more strongly, 

that if there is one thing this man does 


need, it is some kind of treatment." (Tr. 
24.) 


The Government presented 18 witnesses to testify to the 


circumstances of the robbery and its immediate aftermath 
including the arrests of the four suspects and their return 
to the bank for confrontation with the witnesses. As shown 
below, only four of those witmesses were able to Link Taylor 
even indirectly to the crime. Most of the other 14 gave 
various details of the crime and supplied direct identifi- 
cations of one or more of the other three suspects | (Deal, 


Mebane and Bailey). Five of those 14, including four of the 


| 
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first five Government witnesses, were shown a photograph 
(Government Exhibit No. 1 which is hereinafter referred 
to as Picture 1) from which they made identifications of one 
or more of the other robbers. (Tr. 61; 80; 89; 95-97; 151.) 
Subsequent testimony established that Picture 1 was 
a colored photograph of all four suspects (Deal, Taylor, 
Mebane and Bailey) taken at 11:40 a.m. on the day of the 
arrest. (Tr. 190; 57-58; 195.) This photograph, along with 
Government Exhibit No. 6 (hereinafter referred to as Picture 
2), which was a colored photograph taken at Robbery Squad 
Headquarters apparently at the same time as Picture 1 and 
which showed the same four suspects in the same order from 
left to right (Tr. 181-82; 195), were introduced into evidence 
at the conclusion of the Government's case and circulated among 


the jury. There are no other facts in the record concerning 


the place, time and circumstances of the taking of the two 
3 


photographs. 

The five Government witnesses who did not implicate Taylor 
in any way (as well as Hogan and Gosnell) were shown Picture 1 
3/ The Government also introduced into evidence a number of 


pictures depicting the interior of the bank after the 
robbers had fled. (Tr. 68-69; 195-96.) 
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and identified one or two of the three men who appeared in 


the photograph with Taylor as one of the robbers. In making 


that identification each witness was asked to place the robber 
| 


being identified by reference to the left and right ends of 
the picture. By the conclusion of the Covermmentils case it 
was clear that the photographs showed the four arrested sus- 
pects in the following order reading from left to right - Deal, 
Taylor, Mebane and Bailey. (See fr. 191-93.) 
When, during the interrogation of the first witness 
(Robert Wilson, the Manger of the bank) testimony was first 
elicited concerning Picture 1, defense counsel objected ina 
Bench Conference apparently because of the Government' s failure 
to indicate some of the circumstances surrounding |the taking 
of the photograph. (Tr. 57-59; 61.) The Court permitted 
reference to be made to the picture with the understanding that 
at a later point the Government would call the officer who had 
taken the picture. Subsequently, the Government ¢alled Officer 
James Mullen of the Traffic Division who identified Picture 2 
(Tr. 181-82), Officer Donald Nichols assigned to the Identifica- 
tion Section who had taken Picture 1 (Tr. 189-90) and Sergeant 


Donald Allen who stated that the four arrested suspects were 
| 


Se 


the four who appeared in the two pictures. (Tr. 191-93.) 
4/ 


Defense counsel did not renew his objection. | 

Taylor’s counsel did voice an objection during the 
testimony of one of the witnesses. After the AUSA had shown 
Mrs. Annalee Mackin, a teller in the bank, Picture 1 and 
had elicited from her the statement that from the photograph 
she recognized one of the robbers whom she had just described, 
defense counsel requested a Bench Conference. The following 
colloquy took place: 

"MR. THOMAS: Your honor, I have the impression this 
identification is not the result of this 
person having identified him as a result 
of him coming in the bank. I don't think 


Mr. Alprin [the AUSA] has laid the neces- 
sary basis for the identification. 


THE COURT: You may clarify that. 
{End of Bench Conference.]" (Tr. 96.) 


It is undisputed that Taylor was arrested within 15 to 20 
minutes of the robbery and that at the time of his arrest he 
was standing on a pier within the confines of the Naval Yard 
and at a point within three blocks from the First National Bank 
Branch. (Tr. 122-26; 179-80.) When arrested, Taylor was wearing 
what has been variously described as a black turtle neck sweater 
(Tr. 131; 180) or a black buttoned-to-the-neck shirt (Tr. 124) 
4/ There were no pre-trial motions to suppress either the 


photographs or any in-court identifications following a pre- 
trial viewing of those photographs or any others. 
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and gray or shiny gray slacks. (Tr. 131; 133; 180.) There is 


no indication in the record that when Taylor was apprehended 
he had in his possession a gun or any of the money which had 


been seized by the robbers. (See Tr. 178-83.) | 


None of the Government's 18 witnesses were able to directly 
identify the defendant as having been one of the four men who 
| 
entered the bank and committed the robbery. The only evidence 


linking Taylor to the crime consisted of (1) the jvestimony of 
four witnesses who identified Taylor in court as the same 
individual they had seen previously near the scene of the crime 
shortly after its occurrence and (2) similarities between the 
clothing worn by Taylor when he was arrested and the clothing 
worn by the fourth bank robber. | 

The first witness to identify Taylor was Robert Coombs, 
Jr., a sailor stationed at the Naval Yard, who was the eighth 
Government witness called to the stand. Although he was present 
in the bank during the robbery, he was unable to physically 
describe any of the robbers. He did testify that, about 9:35 
a.m. he saw Taylor walk down to a boat and converse for about 
five minutes with some friends of Coombs. Coombs stated that 
Taylor wore a black, buttoned-up-to-the-neck shirt and "sort 


| 


of a flashing green" pants. Coombs was permitted to testify 


i 


that Taylor was apprehended by a police officer and taken away 
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in the car. There was nothing in the record to indicate 


whether or not Coombs had been shown any pictures of Taylor 
5 


or the other suspects. (Tr. 119-26.) _ 

Officer James Mullen testified that he was alerted to 
the fact that a robbery was in progress at the Navy Yard and 
received a “tentative lookout". He entered the Naval Yard and 
saw Taylor whose "dress aroused my suspicion, that he was not 
a member of the service” . According to Mullen, Taylor was 
wearing a black sweater and shiny gray pants. Mullen testified 
that he arrested Taylor, took him in his cruiser back to the 
bank, and then drove him to police headquarters. Mullen stated 
that he was in the Robbery Squad Office when a picture was taken 
of Taylor and other "people". Mullen stated that the picture 
was a fair representation of the “way those people looked on the 
day that the picture was taken." (Tr. 179-83.) 

Eddie Gosnell, a sailor living in Georgia at the time of 
the trial but stationed at the Naval Yard at the time of the 
crime, testified that he was in the bank during the robbery and 
at the time when the suspects, including Taylor, were brought 


back to the bank. At the outset of his testimony, Gosnell was 


5/ Coombs stated that Taylor was "just suspicious". (Tr. 122.) 
Defense counsel's objection to this statement was sustained 
but the Court did not admonish the jury to disregard the 
comment. 

6/ Defense counsel objected to this comment and the objection was 
sustained: (Tr. 179.) The jury was not told to disregard the 
comment. 


= jbl = 
shown Picture 1 and identified the man third from the left 
(Mebane) as one of the robbers. Gosnell then testified that 
one of the other robbers was close to him for several minutes. 
He was wearing a black turtle neck shirt, gray pants and a 
brown knit mask. However, because “everything papdened so 


fast" and because that robber wore a mask, Gosnell "couldn't 


positively identify him" but believes that the robber in the 
bank was the same person "the policeman brought . . back 
in the car." (Tr. 129-30.) After several “eo the AUSA 
elicited testimony that the man whom the police roarned to 
the bank was wearing clothes of the same descriptidn as the 


| 
man who robbed the bank and that the man who was returned to 


| 
the bank was Taylor. (Tr. 131-35.) 
The 12th witness presented by the Government was Kent 


Hogan, a sailor stationed at the Navy Yard. Hogan's testimony 


i 
was labeled "quite important" by the Government. (Ir. 420.) 


Hogan stated in court that Taylor was the same man whom he first 


saw running from behind a building (located approximately a 


block from the bank) in the company of two others. | Hogan 


watched the three as they ran towards him over a distance of 


7/ During the rebuttal portion of his closing argument the 
only testimony concerning the issue of whether Taylor had 
commited the crime to which reference was made by the 
Assistant United States Attorney were the statements of Hogan 
and Gosnell. In attempting to answer defense counsel's state- 
ment that Hogan was the only witness to connect Taylor with 
the crime, (Tr. 433-34), the AUSA mentioned only one other 
witness--Gosnell. (Tr. 453-54.) 
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about 100 feet in less than 30 seconds. They passed about 

12 feet to his left. Hogan then chased the three men for two 
or three minutes but lost them. (Tr. 158-63.) He stated that 
one man had on a dark navy blue or black turtle neck sweater 
and a “light color, gray, kind of iridescent" pants. (Tr. 
162.) Hogan testified that he lost sight of the three men but 
that special police officers Sobine and Ingram (both of whom 
testified at trial) caught two of the robbers and brought them 
back. Hogan then identified Taylor in court as one of the 
robbers he had seen and chased. He again described the clothing 
which he had testified that Taylor wore. Then he was shown 
Picture 1 and stated that the other two men he saw and chased 


and who were subsequently arrested appeared on either end of the 


photograph. (Tr. 162-64.) (The men appearing on either end of 


the photograph were subsequently identified as Deal on the left 
and Bailey on the right, reading from left to right. (Tr. 181.)) 
Hogan repeated his identification of Deal and Bailey on re- 
direct. (Tr. 172.) 

Defense counsel conducted extensive cross-examination 
concerning the opportunity that Hogan had to view Taylor during 
the time the three men ran the 100 feet past him. (Tr. 165-72.) 
Towards the end of the cross-examination, the following took 


place: 
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Did you ever see this defendant after that? 
Other than identifying him in pictures, no. 


Then, you didn't see him any more that day? 


No, I did not. | 
Then, you have never seen him until this day? 


Q 
A: Well, when the trial started. | 
Q 


Until the trial started you had never seen him 
until today? 


A: Yes." (Tr. 170-71.) 
No further questions were asked Hogan concerning the "pictures" 
to which he referred and the record does not contain any further 
facts concerning them. 
As his first and only witness in support of his contention 


that he did not in fact commit the crime, appellant called 


| 
Barry Bailey. Bailey admitted that he was serving a sentence 


| 
for the robbery in question and that he had pled guilty to 


charges of having committed the crime. He testified that he 
participated in the robbery of the bank with three others but 
that Isaac Taylor was not one of them. He also testified that 
before he and Taylor met following their arrests he did not 


know Taylor. (Tr. 215-17.) On cross-examination, 


8/ The appellant did not testify. 
Appellant's counsel apparently had at one time considered 
calling George Deal (one of the three who pled guilty to the 
robbery in support of Taylor's defense (Ir. 9}; see Tr. 229)) 
but did not. The AUSA commented upon Deal's dailure to take 
the stand. (Tr. 423-24.) 


EG 


over objection by defense counsel, Bailey identified one 
Theodore Evans as the fourth robber. (Tr. 222.) At various 
times during his testimony Bailey recalled that Taylor had 
been in jail with him and that Deal was then (during the time 
of the trial) incarcerated at the Lorton Youth Center. (Tr. 
216; 227-28.) | It was established that Evans had died in June 
1967 during another robbery in the District. (Tr. 222; 229; 
387.) 

There were some apparent inconsistencies between Bailey's 
testimony and that of other witnesses to the crime. Bailey 
stated that the "get-a-way" car in which Mebane was captured 
was a white Ford Falcon probably with a convertible top (Tr. 
219) whereas the other witnesses and the owner of the car which 
had been stolen from a parking lot in D. C. General Hospital 
testified that it was an ice blue Mercury Comet with a white 
top. (e.g., Tr. 183-86.) At another point during cross- 


examination by the AUSA, Bailey stated that the fourth robber 


(Evans) was wearing "a yellow turtle neck--yellow and black" 


and that he was five feet, ten and one-half or eleven inches 
"a little bit taller than I am". (Tr. 223.) When the AUSA 
returned to the same point several minutes later Bailey stated 
that the shirt worn by the fourth robber was a black turtle 


neck. When pressed regarding his inconsistency, Bailey stated 
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"it had a little yellow in it". (Tr. 226.) Subsequently, 
the Government called a custodian of records at the D. C. 
Coroner's Office who testified that a Theodore Evang had 
died on June 6, 1967 and that he was six feet, two inches 
tall. (Tr. 387.) There is no evidence in the record on the 


heights of Taylor, Bailey, Deal or Mebane. 


Prior to calling Bailey, defense counsel had presented as 


| 
his first witness the Records Examiner at D. C. Jail (Charles 


Willoughby) who brought with him the jail's records concerning 
9/ | 


| 
Taylor. From those records Willoughby read a list of some 12 


reports concerning violent acts (fights, assaults on police 
officers and inmates, etc.) allegedly committed by Taylor while 
he was confined in the jail. The earliest report was dated 
October 1, 1958 "for fighting", the latest, a “ight in the 
control center of the jail," occurred on one of the trial days. 
The record does not indicate whether any of those assaults 
resulted in an information or an indictment and conviction. 
Following the testimony of Bailey (defendant's only 

witness in support of his defense on the merits) appellant's 


counsel called Dr. David H. Dabney, a private psychiatrist who 


was assigned to St. Elizabeth's Hospital during Taylor's first 
| 


9/7 The transcript states that the AUSA questioned Willoughby 


~ on direct but this clearly is incorrect. (See Tr. 209; 214.) 
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10/ 
commitment. He was in charge of Taylor's case during 


Taylor's 1963 commitment and examined Taylor at D. C. Jail 
on February 5, 1968. In addition, he had studied records 
from D. C. General of Taylor's examinations there prior to 
1963, as well as records of Taylor's commitments and studies 
in connection therewith during the interval between 1963 and 
1968. (Tr. 250-51.) Dr. Dabney stated that in both 1963 and 
1968 Taylor was a "markedly severe paranoic personality". He 
elaborated by explaining that Taylor is "highly suspicious, 
trusts hardly anyone. The one salient feature of this individual 
is demonstrated by his strong statement that the only person he 
trusts in this world is his mother, and sometimes he doesn't 
trust her. He also has a mark of extreme degree of hostility 
towards people.” (Tr. 251.) Later, Dr. Dabney testified that, 
assuming that it was proven that the defendant had participated 
in a robbery, his participation could be associated with his 
mental condition. (Tr. 261.) 

In rebuttal, the prosecution called four psychiatrists. 
Dr. Mauris Platkin and Dr. Wilbur Hamman were involved in two 


or three staff conferences on the defendant at St. Elizabeth's 


10/ Defense counsel did not request separate trials on the issues 
of mistaken identity and insanity. There is no record 
indication that the Court below ever considered the question 
of bifurcation. 
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The third St. Elizabeth's psychiatrist, Dr. Straty)Economon, 


was assigned to the fourth and last such conference. The 
| 
| 
other psychiatrist was Dr. Albert Marland, an independent 


practitioner appointed by the Court prior to trial) to examine 
| 


the defendant. 


Dr. Platkin stated that he had chaired the staff con- 
ference on Taylor in May 1963 at which Dr. Dabney peoented 
Taylor's records and history and that he (Platkin) 
other psychiatrists had found Taylor to be without 
disorders. (Tr. 306-07.) He admitted that Taylor| "had some 
paranoid thinking". (Tr. 308.) Platkin then testified that 
Taylor had been admitted to St. Elizabeth's for examination on 
three subsequent occasions (July, 1965; July, 1966; September, 
1967) and that each time the doctors at the staff Ronterence 
found Taylor to be free of mental illness. Platkin attended 


| 
| 
the last two conferences. (Tr. 309-14.) On cross-examination 


| 
references were made to various violent acts of Taylor. (Tr. 
| 


317; 324.) Dr. Platkin could not agree or aieaares with a 
a finding of a Dr. Gordon based upon a 1963 examination at 
D. C. General Hospital that the defendant was psychotic because 
he "didn't know Mr. Taylor when Dr. Gordon examined him". (Tr. 


327.) 


See 


Dr. Hamman stated that he saw the defendant at the staff 
conferences following his second and fourth commitments. He 
also saw the defendant during his third commitment but he did 
not participate in the staff conference at that time. Dr. 
Hamman testified that on all three occasions he believed the 
defendant to be without mental illness. 

Dr. Economon participated in the staff conference following 
the defendant's fourth commitment and concluded that Taylor was 
without mental disorder. (Tr. 347.) He testified, however, 
that he found Taylor to be "an extremely angry person, quite 
aggressive, quite hostile and quite suspicious of everyone's 
intentions and lacking in trust and in many respects not having 

: 11/ 

sufficient internal controls." (Tr. 348.) On cross-examination, 

Dr. Economon stated that he believed Taylor to be "paranoid" 

or to have “paranoid thinking", but did not: believe that he 

was psychotic. (Tr. 379-80.) Dw. Marland testified that he had 

11/ During the course of Dr. Economon's testimony, the defendant 
interrupted. The jury was excused and the defendant ad- 
monished. (Tr. 352-53.) In the course of his subsequent 
testimony, Dr. Economon analyzed the implications of the 
defendant's outburst and this led to a second eruption by 
the defendant. Again, the jury was excused. The defendant 
himself left the courtroom escorted by United States 

Marshalls and the trial resumed without his presence. (Tr. 

360-63; see also Tr. 405-06.) Near the conclusion of Dr. 


Economon's testimony, Taylor was permitted to return to 
the courtroom. (Tr. 382.) 
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examined Taylor four times during the month of March 1968 
for a total of about five hours. (Tr. 393.) He concluded 
that Taylor was free of mental illness. (Tr. 396.) 
After the close of the Government's evidence on the © 
insanity issue, the Assistant U. S. Attorney in response to a 


question from the Bench regarding special instructions requested 


"the Bolton instruction" which "I believe . . . hag been 


| 
amended so that a specific instruction has been authorized by 


| 
the Court of Appeals". The Court stated: "Yes, I will give 
12/ | 
{ 


that". (Tr. 404.) Towards the conclusion of his ‘closing 


argument, counsel for appellant stated: 


"Now, Ladies and Gentlemen, the fact that you 
find him not guilty by reason of insanity |does 

not let him go out on the street. He aes to 

go to the hospital. You must determine whether 
you will have this man go to some hospital where 
they will treat him and in the hope that they will 
make him well and live a normal life." (Tr. 449- 
50.)13/ | 


| 
| 
12/ Counsel for defense requested instructions on the defendant's 
insanity and mistaken identity. (Tr. 405.) Both instructions 
were given. (e.g., Tr. 480.) The lower court also instructed 
that the "defendant's prior criminal record was not to be 
considered by the jury in evaluating the merits of the defen- 
dant's contention that he did not commit the crime. (Tr. 
449-95.) 
Counsel then concluded by stating: 
"Ladies and Gentlemen, this is your community: You must 
determine that, because, Ladies and Gentlemen, I think that 
the evidence has shown that there is no SS that wherever 
you put this man, other than in a mental hospital, and where 
he may get the treatment he needs, that wherever you put him, 


unless in a hospital, that he will go on as he has for the 
last 12, 13 or 14 years and he will go on andjon." (Tr. 450.) 
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In his rebuttal remarks the Assistant U. S. Attorney stated: 


"fW]ith all deference to Mr. Thomas, I believe 

there was somewhat of a mis-statement in what will 
happen or when -- what will happen if this man is 
found not guilty by reason of insanity, and I won't 
go into it but I will ask you to listen very care- 
fully to the court's instruction and the results of 

a finding by you of not guilty by reason of insanity." 
(Tr. 450-51.)14/ 


After the AUSA concluded his remarks, the following dialogue 
occurred: 


"MR. THOMAS: May it please the Court, it is true that 
I was familiar with the Bolton case in 
principle, but I was not familiar with 
the -- with it in the sense that -- well, 
I read it and I know that after a finding 
of not guilty by reason of insanity that 
the defendant is referred back for a 
psychiatric examination and I think Your 
Honor indicated that you were going to 
instruct them based on the Bolton case. 


Your Honor, this is a peculiar case. It 
is peculiar because I think that the jury 
in this case, when all the evidence has 
been put in, they are going to be very 
concerned about the -- about this person 
being at liberty. 


It seems to me that the Bolton case will 
give them an idea that within 60 days he 
could possibly be at liberty and the jury 
ordinarily would not be concerned with the 
penalty. 


14/ The AUSA then commented: 
“Mr. Thomas stressed time after time that this defendant is 
a violent man. Well, there is no question that Mr. Taylor is 
a violent man. He is hostile and he is angry. There is no 
question about that at all.” 
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I 
I feel it an obligation to my client to 
object to that particular instruction. 


THE COURT: Well, there is a petition for rehearing 
in Bolton, but in any event, I am going 
to give the Bolton instruction.) 


: Well, I will hear Your Honor on)it and 
then I will make my notations afterwards. 


All right. This is certainly the law in 
this Jurisdiction and that instruction will 
be given. (Tr. 456-57.) 


The Court's ensuing instruction was as follows: 


"In that case, if you find the Defendant Taylor not 
guilty by reason of insanity, and at the time of the 
commission of the alleged offences, I would) inform 
you that he will be forthwith confined to a| mental 
hospital for examination into his present mental 
capacity to see if he is still suffering a the 
mental illness. | 


"Thereafter, there will be a judicial hearing to 
determine whether the defendant is still likely to 
injure himself or other persons due to mental illness, 
and if the evidence demonstrates a need for! further 
custodial care and treatment, the defendant! will be 
committed to a mental hospital until it is established 
that he is no longer dangerous due to mental illness, 
at which time he will be released and will suffer no 
further consequences from this offense. 


"Tf, on the other hand, at this subsequent judicial 
hearing, it is found that the defendant has) recovered 
his sanity, and that he will not be dangerous to him- 
self or others in the foreseeable future, he will be 
released, either conditionally [sic] or with certain 
conditions attached." (Tr. 493-94.) 


Counsel for both appellant and the Government then indicated 


their satisfaction with the Court's instructions to the jury. 


I. THE LOWER COURT ERRED IN PERMITTING AN IN-COURT, EYE-WITNESS rn 
“YOENTIFICATION FOLLOWING AN IMPERMISSTBLY SUGGESTIVE PRE-TRI L 
PHOTOGRAPHIC IDENTIFICATION | 
(With respect to Point I, the appellant desires the Court to 
read the following pages of the Reporter's transcript: 
Tr. 122-35; 158-64; 170-71; 179-82; 189-93; 195; 215-29; 
420; 433-34; 453-55.) 


A. The In-Court Identification Was A Necessary Part Of the 
Government's Case 


Of the 18 Government witnesses, not one was able to positively identify 
Taylor as having been one of the robbers in the bank. There were only four 
witnesses who directly or indirectly identified Taylor as being in the 
vicinity shortly after the commission of the crime. Two of them (Coombs and 
Mullen) stated only that they were present when Taylor was arrested 15 to 20 
minutes after the robbery on a pier three blocks from the bank where he was 
talking casually to several sailors. A third witness (Gosnell), who was 
present in the bank during and after the robbery, identified Taylor in court 
as having been brought back to the bank under arrest. He also stated (after 
several false starts by the Assistant United States Attorney) that Taylor 
was wearing the same clothing when he returned as had been worn by one of 
the bank robbers during the robbery, i.e. black sweater and gray slacks. However, 


Gosnell couldn’t “positively identify” Taylor as one of the robbers. 


The fourth witness (Hogan) was able to place Taylor in the company of two 
of the four robbers apparently fleeing the scene of the crime. Hogan, whose 
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testimony was labeled as “quite important" by the Government (Tr. 420), only 
saw Taylor twice prior to the trial, once for less than 30 seconds as Taylor 
ran by him after the robbery and once when he saw “the pictures” of Taylor. 
(Tr. 170-71.) Since Hogan did not testify as to the circumstances of his 
pre-trial identification, the fact that he had seen photos of Taylor prior to 


trial surfaced for the first time on cross-examination. The matter was not 


| 
pursued and the record does not contain any further identifi cation of the 


photos to which Hogan referred either by time, place or circumstances. 

Hogan and Gosnell were the only witnesses who could link Taylor to the 
crime. Their testimony was stressed by the Assistant United States Attorney 
in closing argument. In fact, in his rebuttal to defense Counsedes closing 
statement the Assistant United States Attorney mentioned only and at length 
the testimony of Hogan and Gosnell. It is apparent then that the testimony 
of Coombs and Officer Mullen concerning the circumstances of Taylor's arrest, 
standing alone, would not have been sufficient evidence to avoid a judgment 
of acquittal at the close of the Government's case. See Cooper v. United States, 
94 App.D.C. 343, 218 F.2d 239 (1954); United States v. Kelly, ng F.Supp. 217, 
221 (D.D.C. 1954); United States v. Jacobs, 176 F.Supp. 877 (D.D.C. 1959). 
Furthermore, there is substantial doubt that Gosnell's testimony in conjunction 
with that of the other witnesses but without the testimony of Hogan would 
have been sufficient to go to the jury. And regardless it cannot be said that 
the jury would have found the defendant guilty beyond a reesonabie doubt 
absent Hogan's identification of the defendant apparently fleeing the scene 


of the crime in the company of two of the four robbers. 
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8. There Is A High Probability That The protearaphs Shown To 
tness Pre-Iria re _Impermissibly Suggestive 


We submit then that under the foregoing facts there is a substantial ques- 
tion necessitating a further hearing as to whether the admission of Hogan's 
eye-witness identification (as well as the admission of Gosnell's testimony if 


in fact he were shown photographs prior to trial as seems likely)15/ violated 


the defendant's constitutional right to due process of law under the authority 
of United States v. Wade, 388 U.S. 218 (1967), Stovall v. Denno, 388 U.S. 293 
(1967) and Simmons v. United States, 390 U.S. 377 (1968). 

In Wade, the Supreme Court recognized that a confrontation between 
witnesses to a crime and a suspect in official custody is uniquely fraught 
with dangers which can deny the accused a fair trial: 

“A major factor contributing to the incidence of miscarriage 

of justice from mistaken identification has been the degree 

of suggestion inherent in the manner in which the prosecution 

presents tthe suspect to witnesses for pretrial identification." 

388 U.S. at 228. 
The particular prejudice arises from the fact that the accused's counsel is 
unable to expunge the effects of a suggestion implanted through the skillful 
manipulation of the nre-trial identification procedure by using his traditional 


35/ None of the witnesses other than Hogan, including Gosnell, were asked 
if they had seen Taylor or pictures of him between the time they saw 
him during the robbery or shortly after and the trial and the record 
does not so indicate. However, the very fact that Hogan was shown 
“pictures” gives rise to a strong inference that other eye-wi tnesses 
particularly Gosnell were also shown the same or similar pictures. 
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sword--cross examination. As the Court recognized: 
"(I]t is a matter of common experience that, once a witness 
has picked out the accused at the line-up, he is not likely 
to go back on his word later on, so that in practice the 
issue of identity may (in the absence of other relevant 
evidence) for all practical purposes be determined there and 
then, before the trial." Id. at 229, citing Williams an 
Hammelmann, Identification Parades, Part I [1963], Crim. LE 
Rev. 479, 482. 
| 
This result follows, not only because the witness has a vested interest in 
maintaining a consistent position with regard to identification, hut because 
he may honestly believe that the person he identifies in court is /the person 
who committed the crime. The witness may be incapable of staying “alert for 
conditions prejudicial to the suspect,” Id. at 230, and may be irrevocably 
influenced by improper suggestion. 
| 
With this in mind, the Court in Wade on June 12, 1967, held that the 
manner of an extra-judicial identification effects its admissibility and the 
admissibility of an in-court identification based upon the extra-judicial 
identification, that a suspect is entitled to counsel at any critical stage of 
the proceedings and that a post-indictment lineup constitutes such a critical 
stage. In Stovall v. Denno, 388 U.S. 293 (1967), decided the same day the 
| 
Court decided that the right to counsel during identification proceedings would 
be prospective only but that a pre-trial confrontation would be aidenial of 
due process if it were so unnecessarily suggestive as to be conducive to 
irreparable mistaken identification. The following term the court considered, 
in Simmons v. United States, 390 U.S. 377 (1968), a case involving a pre-trial 


identification through photographs and, while affirming the conviction under 
| 
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review, set forth criteria for determining whether the photographic identifi- 
cation procedures were so impermissibly suggestive as to constitute a denial 
of due process. The Simmons decision emphasized that each case was to be 
considered on its own facts and that the reviewing court was to examine the 
“totality of surrounding circumstances." Id. at 383. 

In December 1968, this Court reviewed and interpreted those decisions 
in Clemons v. United States, ss App.D.C.__—s—«y. 4408 F.2d 1230, and confronted 
the question of the criteria to be used in a pre-Stovall case involving a claim 
of the denial of due process in pre-trial identification procedures as 
contrasted to a post-Stovall case. As to post-Stovall cases, the Court held 
that, if the circumstances at the pre-trial confrontation are impermissibly 
suggestive, then the conviction is to be reversed unless the Government can 
show by clear and convincing evidence that the in-court identification had an 
independent source and that admission of the tainted identification was harm- 
Jess error under the strict definition set forth in Chapman v. California, 
386 U.S. 18 (1967). See Clemons v. United States, —- App.D.C.__si«s 
408 F.2d 1230, 1237 (1968). See also id. at 1253 (Separate Opinion); United 
States _v. York, No. 22,468 (D.C.Cir. Sept. 24, 1969); United States v. Wade, 
388 U.S. 218, 240 (1967). For pre-Stovall cases, if a pre-trial identification 
were found to be impermissibly suggestive, the Government would still have the 


burden of demonstrating that there was an independent source for the in-court 


identification but its burden would not be as great. Clemons v. United States, 
supra, 408 F.2d at 1251-52 (Concurring Opinion) and 1253-54 (Separate Opinion). 
See Sera-Leyva v. United States, App.D.C. » 409 F.2d 160 (1969). 
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Since it is unclear as to whether Hogan was shown the photographs prior to 
the issuance of the Stovall decision or after, the test for this Court to 


apply in determining whether a further hearing is required should be the 


16/ 


post-Stovall test. Moreover, the circumstances concerning the pre-trial 


identification which can be gleaned from the record demonstrate that the 
admission of Hogan's testimony irreparably prejudiced the defendant even 


when judged by the more stringent pre-Stovall criteria. | 


In Simmons _v. United States, 390 U.S. 377 (1968), the leading case on 


pre-trial photographic identification, the Court stated: 


"It must be recognized that improper employment of | 
photographs by police may sometimes cause witnesses to 
err in identifying criminals. A witness may have | 
obtained only a brief glance of a criminal, or may have 
seen him under poor conditions. Even if the police, 
subsequently follow the most correct photographic | 
identification procedures and show him the pictures of 
a number of individuals without indicating whom they 
suspect, there is some danger that the witness may make 
an incorrect identification. This danger will be | 
increased if the police displayed to the witness only the 
picture of a single individual who generally resembles 

the person he saw or if they show him the pictures of 

several persons among which the photograph of a single 


16/ It does appear more likely that Hogan viewed the photographs after 
June 12, 1967, than before. It was unnecessary for any of the witnesses 
to view photographs in order to lead to the apprehension of any of the 
suspects including Taylor. And since neither Hogan nor Gosnell testified 
at the Preliminary Hearing, it is improbable that they were shown the 
photographs as part of the Government's preparation for that proceeding. 
They might, however, have been shown photographs in preparation for their 
testimony at trial (a not unusual occurence, see United States Vv. 
Washington, 292 F.Supp. 284, 286 (D.D.C. 1968)), which did not take 
place unt?] June 1968 more than 14 months after the crime and more 
than 12 months after the Wade, Gilbert and Stovall decisions. 
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such individual recurs or is in some way emphasized. The 

chance of misidentification is also heightened if the 

police indicate to the witness that they have other evidence 

that one of the persons pictured committed the crime. Regard- 

less of how the initial misidentification comes about, the 

witness thereafter is apt to retain in his memory the image 

of the nhotograph rather than of a person actually seen, 

reducing/the trustworthiness of subsequent lineup or 

courtroom identification." Id. at 383. (footnotes omitted) 
This Court recently reiterated these hazards in United States v. Hamilton, 
No. 22,361 (D.C. Cir. July 24, 1969). Having set forth the dangers, the 
Simmons Court went!on to hold that there was no violation on the facts before 
it in that case pointing, in addition to other factors, to the fact that the 
witnesses there were shown photographs on two different occasions, one of 
which occurred only a day after the crime, that each witness was shown six 
photographs, that each witness was alone when he viewed the photographs and 
that there was "no evidence to indicate that the witnesses were told anything 


about the progress iof the investigation, or that the FBI agents in any other 


way suggested which persons in the pictures were under suspicion." (Id. at 385) 12/ 


In sharp contrast in the instant case, although there are no definite 
facts in the record concerning the time, place and manner of the photographic 


identification, ifias seems likely 18/ some of the photographs which were 


37/ Im addition to other factors supporting their decision, the Court in 
Simmons also referred to the fact that the photographs were not intro- 
duced at trial, 390 U.S. at 386-89. Here, not only were the photo- 
graphs introduced at trial, they were continually referenced and 


comprised one, of the most important evidentiary aspects of the Government's 
case. 


Since the suspects had already been apprehended, there was no reason for 
the police to have shown any other photographs to the witnesses. 
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taken on the morning of the robbery at police headquarters!/were shown on 

one or more occasions to Hogan and other witnesses, then it must) be held 

that their showing was impermissibly suggestive and that the subsequent in- 

court identification was tainted. Compare Mason v. United States, No. 21,818 

(D.C. Cir. June 30, 1969); Wright v. United States, __ App.D.C.. 

F.2d 1256 (1968); Sera-Leyva v. United States, —_App.D.C. eet 

F.2d 160 (1969); United States v. Trivette, 284 F.Supp. 720 (D.D.C. 1968); 

and United States v. Washington, 292 F. Supp. 284, 288 (D.D.C. 1968) with 

Bryant v. United States, No. 21, 863 (D.C. Cir. Aug. 7, 1969); Frazier v. 

United States, No. 21,426 (D.C. Cir. March 14, 1969); Hawkins v. United States, 

No. 21,997 (D.C. Cir. July 9, 1969); and Williams v. United ca ai obioserhaiea 

App.D.C. > 409 F.2d 471 (1969). 
The showing of Pictures 1 or 2 to Hogan or any of the other witnesses 


would have been at least as pernicious as the one-man-lineup whiich has been 


| 
condemned in other cases. E.g. Stovall v. Denno, 388 U.S. 293, 302 (1967); 


Foster v. California, 394 U.S. 440 (1969). Although this record does not 


reveal whether any labels were affixed to the pictures22/ or if anything was 


19/ There was no direct testimony as to where Picture 1 was taken. However, it 
is probable that it was taken at Robbery Squad Headquarters in view of the 
fact that it was taken at 11:40 a.m. (Tr. 190) and the suspects were 
apprehended between 9:30 and 10:00 a.m. and the fact that sepa colored 


photograph (Picture 2), which was also introduced inta evidence and which 
also might have been one of the photographs shown to Hogan, was taken at 
Robbery Squad Headquarters and showed the same four men in the same 

order. (Tr. 181-82.) 


| 
20/ See United States v. Washington, 292 F.Supp. 284, 288 (D.D.C. 1968). 
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said to the witness when he was shown the photograph ZV it is known that 


those two pictures displayed the four suspects wearing the clothes they had 
on at the time of their arrest and, in the case of the other three (Deal, 
Mebane and Batley who had already been definitely identified as having 
robbed the bank) wearing the very clothes they were wearing during the 
robbery. Hogan readily identified Deal and Bailey at trial (he had a second 
view of them on the day of the crime when they were brought back immediately 
upon their arrest (Tr. 172).) Thus, in glancing at the photograph, Hogan 
certainly should have been able to quickly eliminate Deal and Bailey as not 
being the fourth robber and probably easily eliminated Mebane, leaving Taylor 
as the only unidentified person in the picture.22/ Moreover, the association 
of Deal and Bailey jin the photograph with Taylor presented in essence the 
same situation as if the police had handed Hogan a single photograph and 


asked him if “that isn’t the man who was running with the other two robbers." 


21/ See United States v. Trivette, 284 F.Supp. 720, 723-24 (D.D.C. 1968). 


22/ Since Mebane (the third robber) was captured immediately outside the bank 
and since it is likely that Hogan was taken to the bank for statements , 
Hogan may have seen Mebane in custody shortly after the crime. In any 
event, Mebane was wearing a thin, pin-striped jacket, cotten gloves and hat 
at the time of the robbery and presumably at the time of Pictures 1 and 2 
were taken. (Tr. 56; 61.) This clothing was not similar to that worn by 
the third robber who fled past Hogan. (Tr. 162.) Thus, if Hogan was shown 
Pictures 1 or 2, he probably either recognized Mebane as the third robber or 
knew that he was not the fourth robber. This assumption, of course, is not 
dependent upon the police having indicated verbal ly or otherwise to Hogan 
that Taylor was the fourth robber. That they may have done so is at least 
@ possibility. 
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This type of pre-trial identification has been condemned in other cases. 

Mason _v. United States, No. 21,818 (D.C. Cir. June 30, 1969); Un ited States 
v. Trivette, 284 F.Supp. 720 (D.D.C. 1968). See also Foster v. California, 
394 U.S. 440 (1969). | 


Moreover, even if it is assumed that the photographs used at trial were 


not Pictures 1 or 2 or other pictures taken at the same time under the same 
circumstances, a hearing must still be held to determine the circumstances 
Surrounding the photographic identification. E.g., Wright v. United States, 
__U.S.App.D.C. » 404 F.2d 1256 (1968); United States v. York, 

No. 22,468 (D.C. Cir. Sept. 24, 1969); Sera-Leyva v. United States, 
U.S.App.D.C.__—, 409 F.2d 160 (1969); Gross v. United States, App. 
D.C. » 408 F.2d 1297 (1969); and Mendoza-Acosta v. United States, 


—_—_———— 
App.D.C. » 408 F.2d 1294 (1969). 


C. There Was No Independent Source For The In-Court Identification 


It cannot be said that Hogan's view of Taylor in person on ‘the day of the 
crime can by itself support his in-court identification. The situation then is 
not similar to that obtaining in Simmons and in Clemons. In Simmons there 
were five eye-witnesses each of whom saw the robber who did not wear a mask 
for up to five minutes in a brightly-lit environment and each of the witnesses 
gave a strong in-court identification. In Clemons the bus at the time of 
the robbery was well lighted, the robber did not wear a mask or cover his face 
in any way, he spent an appreciable amount of time on the bus and the identi- 
fications were positive and complete. (408 F.2d at 1248). | 
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Here, Hogan was the only eye-witness to Taylor's alleged flight from 


the scene of the crime .23/ He had less than 30 seconds to view the defendant 


at the same time that Deal, Bailey and a third man (allegedly Taylor) were 

running toward him.| It is significant also that Hogan testified that he 

had never seen Taylor previous to the day of the crime. And that during 

the 14-month interval between that day and the day of -his in-court identi- 

fication he only saw Taylor in "pictures" (whether on one or more occasions 

is not known). Particuiarly if Hogan was shown the photographs close to 

the time of trial, it is probable that he retained in his memory the image 

of the photographs rather than of Taylor as he was running up the street. 

By the time that Hogan was called upon to identify Taylor in-court he could 

not have had an independent recollection of the man who ran past him regard- 

less of whether the photographs he saw between the crime and trial were 

Pictures I and 2 or some other picture of the defendant. United States v. 

Washington, 292 F.Supp. 294 (D.D.C. 1968). Cf. Cunningham v. United States, 
App.D.C.__, 409 F.2d 168 (1969); Williams v. United States, 

App.D.C.____, 409 F.2d 471 (1969); Hamilton v. United States, No. 22,361 

(D.C. Cir. July 24, 1969) .24/ 


23/ There were others who had an opportunity to view the three men as they 
were being chased, including the two marines who were chasing them and 
the two special officers who apprehended Deal and Bailey. None of these 
persons identified Taylor or described his clothing. - 


24/ The Court in Hamilton stressed the "freshness" of the photographic 
identification. Here it is likely that the photographic showup occurred 
at least one year after the crime. 


-33- 


D. There Was No Reason For The Government To Use Photographic Identifi- 
cation After The Defendant Was In Custody. 


: 
In analyzing whether pre-trial showups so tainted the in-court identi fi- 
cation as to deny the accused due process, the Supreme Court iin weighing the 
totality of the circumstances has looked to counterba lancing factors, princi- 
pally the question of the need for law enforcement officials to show the 
defendant or photographs of the defendant to wi tnesses. Sinmon S_v. United 
States, supra .29/ See Stovall v. Denno, supra; see also Clemons et al v. 


United States, Supra; United States v. Washington, supra, 292) F.Supp. at 
287-88 (D.D.C. 1968). 


In the instant case, there was no necessity to show the Photographs to 
any witnesses, especially Hogan. The four Suspects were apprehended imme- 
diately after the robbery. One of them (Mebane) was captured outside the bank 
when he was still carrying a gun and a bag of money. Two of the others (Deal 
and Bailey) were captured in the heat of the chase after firing upon their 
pursuers. Although there may have been (and should have been) uncertainty 
as to whether Taylor was the fourth robber, the record does not indicate that 
the police were stil] searching for a fourth felon26/ or that they believed 


25/ In Simmons, the first reason set forth by the Court in support of its 
finding that the photographic identification procedures were not imper- 
missibly suggestive stressed that in that case it was “essential for the 
FBI agents swiftly to determine whether they were on the right track, so 
that they could properly deploy their forces in Chicago and, if necessary, 
alert officials in other cities" since “the perpatrators were still at large." 
Simmons _v. United States, 390 U.S. 377, 384-85 (1968). 
| 
Officer Mullen testified that he responded to a lookout whi ch is not further 
identified and in so doing came upon Taylor who looked suspicious to him. 
We have no other indication that Taylor fitted within whatever description, 
if any, had been broadcast in the lookout; however, in view of the subse- 
quent testimony, it is doubtful that the lookout contained any more than 
a very general description of the fourth robber. 
| 
| 
| 
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the community to be in such immediate danger as to justify an invasion of 
Taylor's rights to due process. Cf., e.g., Hamilton v. United States, No. 
22,362 (D.C. Cir. July 24, 1969). 

Regardless of whether or not the authorities still feared that a felon 
possibly-armed might be at large in the community, there is no excuse for 
not having placed Taylor in a properly conducted and supervised lineup. The 
Government had Taylor in custody from the moment he was captured within 30 
minutes of the commission of the crime until the commencement of trial some 


14 months later.27/ That was ample time and opportunity to have conducted a 


traditional lineup. Biggers v. Tennessee, 390 U.S. 404, 407 (aff'd by an 
equally divided Court 1968) (Dissenting Opinion). 

The Government might also seek to justify showing photographs to Hogan 
on the grounds that since the authorities were uncertain as to whether Taylor 
was the right man they were seeking to give him an opportunity to exonerate 
himself. This Court has sustained pre-trial confrontations occurring imme- 
diately after the commission of the crime on the grounds among others that 
they have a saluatory purpose as far as the suspect is concerned because of 
the opportunity for him to prove his innocence prior to being detained. Wise 
v. United States, 127 App.D.C. 279, 281, 383 F.2d 206, 208 (1967); Bates v. 
United States, ___App.D.C.__, 405 F.2d 1104 (1968); Russell _v. United States, 
___App.B.C. |, 408 F.2d 1280 (1969). However, that principle cannot 
justify the Government's action here in showing photographs of Taylor in the 


27/ During this entire period, Taylor was either incarcerated in D.C. Jail 
or in Saint Elizabeth's undergoing mental examination. 
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company of three other arrested-and-positively-identified suspects rather than 
conducting a lineup. Even a one man face-to-face confrontation (which surely 
was as easily if not more easily arranged than photographic identification) 
would have been preferable .£2/ In the words of Judge Youngdah1 in a case which, 
if anything, presented a stronger Government showing of necessity to use imper- 


missibly suggestive identification procedures “the necessity factor was there- 


fore nil." United States v. Washington, 292 F.Supp. 284, 288 (1968). 


E. Admission of the Eye-Witness Identification Followin The Impermissib] 
Suggestive Pre-Trial Photographic Ydentification Was Plain Error. 
| 
Counsel for Taylor did not object to the admission of Hogan's testimony 


or to the admission of the testimony of any of the other witnesses either 


prior to trial or during trial. However, in the circumstances presented here, 


the admission of Hogan's testimony was plain error under Rule 52(b) of the 


Federal Rules of Criminal Procedure. 
The trial was held approximately 12 months after the Wade-Stovall decisions 
pal eel LA EE 


but only three months after the Simmons decision and more than 6 months prior 


28/ If at the time he viewed the pictures Hogan was stationed outside of 
Washington on the Island of Malta (see Tr. 158) or some other place, it 
would have been less expensive and easier for the Government to have had 
him view pictures rather than seeing Taylor in a lineup. But if Hogan 
saw the pictures after he had left Washington, the time Coa would 
preclude the police from justifying the photocraphic identification on 
the grounds either of an alleged necessity to insure that a felon was 
not still at large or to give Taylor an opportunity to exonerate himself. 
If Hogan had already left Washington when shown the pictures, it is 
probable that Taylor had already been bound over to the raed jury or 
perhaps even indicted with counsel having been appointed to represent 

him. 
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to the issuance of the Clemons trilogy of decisions. It cannot be said then 
that the principles discussed above, at least as applied to pre-trial photo- 
graphic identifications, were well established or an expected part of counsel's 


defense arsenal. It is understandable then if counsel was not alert to that 


possibi lity 2/ Assuming, on the other hand, that counsel was familiar with 


the Wade, Stovall) and Simmons cases, circumstances here suggest that he may 
have had no reason prior to trial or prior to the time that Hogan took the 
Stand to suspect that Hogan had been shown photographs. The Government 
witness list was tong and it would have been difficult under the best of 
circumstances to have interviewed all of the witnesses in detail in advance 
of trial. That task was virtually impossible here since Hogan apparently was 
stationed overseas on the Island of Malta at the time of trial and for an 
unknown number of months beforehand. Similarly, the second most important 
Government witness (Gosnell) whose testimony also may’ have been tainted was 
apparently stationed in Georgia. It is improbable that counsel below could 
have interviewed20/ either Hogan or Gosnell prior to trial, particularly 
immediately prior to trial. 

When counsel for the defendant elicited from Hogan the statement that he 
had seen “pictures” prior to trial, the statement occurred in front of the 


29/ In addition, there is no indication that the trial court considered the 
possibility of error at this point. See Solomon v. United States, 
App.D.C. » 408 F.2d 1306, 1305 (1969). 


30/ The record does not indicate whether or not counsel did interview either 
Hogan or Gosnell prior to trial. 
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jury and defense counsel may well have concluded that his defense on the 
merits would be prejudiced if he pursued the matter. At this point, he was 
attempting to reduce to a minimum the opportunities that Hogan had to view 
Taylor prior to trial date, not amplify them. The situation hére then presents 
similar considerations to those in previous Wade-Stoval1-Simmons cases which 
resulted in a remand despite the fact that there was no objection. Wright v. 
United States, —_App.D.C._, 404 F.2d 1256 (1968) ; Sera-Leyva v. United 
States, ____App.D.C.___—, 409 F.2d 160 (1969); Gross v. United States, 
——App.D.C.__, 408 F.2d 1297 (1969); and Mendoza-Acosta v. United States 
——_App.D.C. ____, 408 F.2d 1294 (1969). Cf. Solomon v. United States, 
___App.D.¢. » 408 F.2d 1306 (1969). 

Regardless of whether or not this Court finds the failure to object at 
trial as excusable, and even assuming that the photographic showup occurred 
prior to the Simmons decision, considering the totality of the) circumstances, 
there is a high probability that the use of Hogan's testimony was plain error. 


Hogan was a key-witness if not the key-witness, by the Government's own 


admission. 3l/ It is certain that Hogan was shown photographs.) And although 
| 


circumstances surrounding that photographic identification are'not set forth 


on the record, there is a strong inference that the photographs showed Taylor 


31/ As this court stated in Garris v. United States, U.S.App.D.C. : 
390 F.2d 862, 866 (1968): 


"[The prosecuter's] own estimate of his case, and of jits 
reception by the jury at the time, is, if not the on] > 
at least a highly relevant measure now of the likelihood 
of prejudice." | 


-38- 


in the company of ‘three other men at least two of whom Hogan knew were robbers. 
But even assuming that those were not the photographs shown to Hogan, because 
of the fact that Hogan could not have had an independent source for his 
identification and the fact that there was absolutely no necessity for the 


police to use photographic identification and because of the weakness of the 


Government's case as a whole ,=2/ a remand for a hearing is necessary. 


While we do not urge it as a separate specification of error, we wish 
to point out that there is a substantial possibility that under the Sixth 
Amendment and United States v. Wade, supra, the defendant was entitled to 
have counsel present at the photographic showup and that the Government's 
failure to insure! that right so tainted the in-court identification of Hogan, 


32/ As Taylor's only witness on the merits, Bailey testified under oath that 
Taylor was not involved with him, Deal and Mebane in the robbery. There 
were no serious contradictions in Bailey's testimony. The only incon- 
sistencies were his statements on the color of the “get away" car, the 
color of the clothing worn by the fourth robber (Evans) and Evans’ height. 
All three of those apparent mistakes are understandable in view of the 
fact that 14 months elapsed between the crime and the trial. While the 
variance between Bailey's testimony on the color of clothing worn by the 
fourth robber and that of the other witnesses may be consistent with the 
proposition that Bailey was perjuring himself in contending that Taylor 
had not committed the robbery, there is no similar explanation for 
Bailey's confusion on the color of the car. Therefore, a more plausible 
explanation for Bailey's statements that the fourth robber was wearing 
a shirt with yellow in it is that Bailey's recollection was confused by 
time since another robber (Deal) was wearing a gold shirt. 


By the conclusion of the Government's case, it had become evident 
that rather than 18 witnesses being arrayed against the testimony of a 
known felon, the Government in fact could present only one eye-witness 
to the res tae and one witness testifying that there were similarities 
in clothing Betrcen the fourth robber and Taylor. Under these circum- 
stances, the Government's case was not strong even with Hogan's testi- 
mony. 
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and the in-court identification of any other witnesses who viewed photographs , 
that the defendant's conviction must be reversed. At least a further hearing 

should be held. Concededly, if the photographic showup occurred prior to 

June 12, 1967, defendant had no right to the presence of counsel. Stovall v. 

Denno, 388 U.S. 293 (1967). However, if the photographs were shown to the 


witnesses after June 12, 1967,33/ the Wade-Gilbert24/ line of cases are appli- 


cable. The particular point urged here--that under these circumstances there 
was a right to counsel at the photographic showup--apparently has not been the 
subject of a judicial decision at least in this Circuit. pm the reasons 
supporting the presence of counsel at lineups are applicable here. It is prob- 
able that counsel below found himself in the very situation discussed in Wade, 
i.e., when the photographs were first mentioned as a result of Inis efforts on 
cross-examination, he was faced with the dilemna of being forced to probe in 
the dark in an attempt to discover and reverse any unfairness “while bolstering 
the government witness’ courtroom identification by bringing out and dwelling 
upon his prior identification." United States v. Wade, 388 U.$. 218, 240-41 
(1967). Furthermore, if counsel had been present, there would be no necessity 


for a remand at this point or at least the record would be considerably more 


33/ Since trial commenced on June 20, 1968, it would not appear necessary to 
consider the effect of.the Omnibus Crime Control and Safe'Streets Act, 
codified in 18 U.S.C. $3 3502 (Supp. IV 1965-68 ed.). That legislation 
was not enacted until June 19, 1968 (82 Stat. 211) and has been held 
not to be retroactive. United States v. Barber, 291 F.Supp. 38 (D. Neb. 1968) 


34/ Gilbert v. California, 388 U.S. 263 (1967). 
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complete on the matter of when and what photographs were utilized. The other 
considerations which have been discussed above in connection with the denial 
of the defendant's due process are equally applicable here, i.e. there was no 
reason for the Government to utilize photographic identification procedures 
without the presence of counsel. Cf. Simmons v. United States, 390 U.S. 377 
{1968}; Clemons v. United States, App.D.C.__——i«s 408 F.2d 1230, 1237 
{1968} {citing Simmons). Although we do not urge the denial of the right to 
counsel as a separate point, the lower court on remand should be directed 

to explore this issue in conjunction with its exploration of the due process 


issue. 


II. THE TRIAL COURT ERRED IN INSTRUCTING THE JURY, OVER DEFENDANT'S TIMELY 
OBJECT 1 OF ON THE CONSEQUENCES OF A VERDICT OF NO Y BY REASON Q 
NSANITY WHICH ERROR WAS COMPOUNDED BY TH NADEQUACY 0 H NSTRUC- 


ON UNDER BOLTON V. HARRIS. 


{With respect to Point II, the appellant desires the Court to read 
the following pages of the Reporter's transcript: Tr. 404; 428-29; 
449-51; 456-57; 493-94.) 


The Government requested an instruction in accordance with the then recently- 
issued case of Bolton v. Harris, 130 App.D.C. 1, 395 F.2d 642 (1968). (Tr. 404.) 
Defense counsel at first acquiesced, apparently because, while familiar with 
the Bolton case, he had not had an opportunity to read the instructions appended 
as footnote 59.39/ Upon reflection and apparently after he had read footnote 50, 


35/ Footnote 50 included a modification of the so-called Lyles (see : 
States, 103 App.D.C. 22, 254 F.2d 725 (1957), cert. denied, 356 U.S. 96 958 
on the consequences of a verdict of not guilty by reason of insanity. Footnot 
50 was added to the Bolton opinion on May 6, 1968, less than two months prior 
to the trial here. (See United States v. Grimes, No. 22,382, at note 7, (Sept 
22, 1969)). The trial court appeared to have been aware of the instruction at 
the time it was issued (see Tr. 404) and apparently attempted to instruct in 
accordance with the modification. (But see infra.) 
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counsel objected prior to the giving of instruction of the grounds that Taylor 


would be prejudiced. Counsel contended that the jury would be led to believe that 
if they found Taylor not guilty be reason of insanity, he would be at liberty 
within a short period of time. The Court responded, houevernnichat “this is 
certainly the law in this jurisdiction"20/ (Tr. 457) and subsequently gave the 
instruction quoted above. (Infra, p. 21). The instruction as given constituted 
reversible error because it had the effect of unnecessarily and unwarrantedly 
creating in the minds of the jury the fear that the defendant would, if found 

not guilty by reason of insanity, shortly be set free, thereby substantially 
prejudicing the appellant's second defense on the issue of his sanity 22/ 


36/ The antecedent for the word "this" is not clear. The trial court may have 
meant only that the Bolton case was the law or it may have also meant that 
the law required it to give the instruction contained in! footnote 50 to the 


Bolton opinion. | 


The insanity charge was at least in part misleading and confusing with 
respect to the Government's burden of proof and the explanation of 
"productivity." In several instances the ultimate insanity issue was 
inappropriately cast in terms requiring an actual finding of mental illness 
to acquit on this ground (Tr. 482, paras. 5 & 6; 486, para. 6; 487, paras. 
4&5; 491, para. 5; 492, para. 2; and 493, para. 2.) This terminology 
standing alone erroneously modified the Government's burden of resolving all 
reasonable doubt concerning appellant's alleged abnormality. Were it not for 
the fact that the court below interspersed comments concerning the require- 
ment that the Government prove sanity beyond a reasonable doubt, reversal 
would be required. See, Blocker v. United States, 110 App.D.C. 41, 44, 288 
F.2d 853, 856 (1961) and Naples v. United States, 120 App.D.C. 123, 131, 344 
F.2d 508, 516 (1964). Nevertheless, the inclusion of the incorrect casting o 
the proof required was, at the very least, confusing. | 


In addition, the initial discussion of productivity) (Tr. 487-488) did not 
include an adequate definition of the term. See, Carter|v. United States, 
102 App.D.C. 227, 237, 252 F.2d 608, 618 (1957). It was/not until after 
several minutes of unrelated intervening colloquy (Tr. 492) that this 

omission was cured, and it is probable that the meaning was thereby obscured 
or entirely overlooked by the jury. | 
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The first case in this jurisdiction to discuss an instruction by the jury 
on the consequences that flow from an insanity verdict was Taylor v. United States 
95 App.D.C. 373,/ 222 F.2d 398 (1955). The Court there believed that such an 
instruction was desirable in order that the jury would not be under the 
erroneous impression that if they found a defendant not guilty by reason of 
insanity he would automatically be set free. The Court noted that informing the 
jury the defendant would be confined to a mental hospital “has no theoretical 
bearing on the jury's verdict [but] it may have a practical bearing." (Id. at 
379; 222 F.2d at 404). 

In Lyles v. United States, 103 App.D.C. 22, 254 F.2d 725 (1957), cert. 
denied, 356 U.S. 961 (1958), this Court, relying on its reasoning in Taylor, 
translated the Taylor statement of the desirability of such an instruction into 
a mandate to the trial court to give that instruction unless the record affir- 
matively showed that the defendant objected. 

“Sometimes a defendant may not want such an instruction given. 

If that appears affirmatively on the record we would not regard 

failure to give it as grounds for reversal. Otherwise, whenever 

hereafter the defense of insanity is fairly raised, the trial 

judge shall| instruct the jury as to the legal meaning of a verdict 

of not guilty by reason of insanity and in accordance with the view 


expressed in this opinion." (Id. at 25, 254 F.2d at 728-29.) 
(Footnote omitted.) 


It is not contended here that an instruction following the Bol ton38/ guidelines 


38/ The Lyles opinion by Judges Prettyman and Burger (concurred in by four other 
members of the Court) contained a recommended instruction. Last year this 
Court in the Bolton case liberalized the orocedures following a finding of 
not guilty by reason of insanity to provide for an immediate commitment for 
psychiatric’ evaluation followed by an early judicial hearing to determine 
the defendant's present sanity. Recognizing that those changes would 
necessitate a revision of the Lyles instruction, the Court modified its 
Lyles mode? as follows: (Cont. on page 43 of this Brief). 
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is error in every case, 29/ but it is submitted that the giving of the Bolton 


instruction in this case did constitute error because the defendant interposed 
a timely objection. By holding that an instruction on the legal meaning of a 


verdict of not guilty by reason of insanity must be given unless the defendant 


objects to the giving of such an instruction, this Court in Lyles clearly had 


in mind situations where the instruction would be detrimental) to the defendant 


such as a trial where the psychiatric testimony and the defendant's appearance 


and in-court actions perhaps in combination with his testimony strongly suggest 
that regardless of his previous mental condition the defendant is completely 


sane at the time of trial. Under those circumstances counsel might well believe 


that the Lyles statement that the defendant will be freed if the superintendent 


| 
certifies, and the court is satisfied, of his Sanity would convince the jury 
| 


38/ Cont. from previous page 42 of this Brief. 


"To comport with the changes in Subsection (d) procedures, the 
so-called Lyles instruction should be modified along the following 
lines: 'I e defendant is found not guilty by Sateen of insanity, 
it then becomes the duty of the court to commit him to Saint 
Elizabeths Hospital for examination. After this examination a hear- 
ing will be held to determine whether defendant is agate to him- 
self or others due to mental illness. If he is, defendant will remain 
at Saint Elizabeths until it is established that he lis no longer 
dangerous due to mental illness, at which time he will be released 
and will suffer no further consequences from this offense.'" Bolton 
v. Harris, 130 App.D.C. 1, 10, 395 F.2d 642, 651, note 50 (1968). 


39/ The Lyles and Bolton rulings were considered briefly by this Court in United 
States v. Grimes, No. 22,382, D.C. Cir., September 22, 1969. In response 
to an objection raised for the first time on appeal to an instruction given 
prior to the time the proposed Bolton instructions were added to that 


opinion the Court, after briefly discussing Lyles and Bol 
instruction before it not to constitute reversi e error. 


ton, found the 
is decision 


was based on the fact that the trial court was not on notice of the recom- 


mended instruction in Bolton and the fact that there was 
instruction. It should be noted that in G 
opportunity, the Court did not hold that Bolton 
mandate concerning the necessity of instructions 
in the absence of objection by defendant's counsel. 


in any w 


rimes, although 


benefici 


ho objection to the 
afforded the 

modified the Lyles 
al to the defendant, 
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that the defendant would be at liberty shortly after it rendered a verdict, 
rather than allaying the jury's fears of an early release. The possibility 
that a jury would react in such a manner is increased by the substitution of 
the Bolton instruction since it speaks interms of an examination and then a 
hearing thereby implying an earlier determination of sanity than is conveyed 
by Lyles. Undoubtedly, it was just such a fear that prompted defense counsel 
to object here. At that time in Taylor's trial, the following facts justified 


counsel's concern+-(1) four psychiatrists from the institution that would be 


responsible for any subsequent examination42/ had found him to be without mental 


iliness; (2) in his closing argument the Assistant United States Attorney had 


stressed in several places that, although Taylor had committed violent acts, he 


waS no more insane than anyone else. 41/ 


40/ Perhaps out of a desire to reduce the prejudice to Taylor flowing from 
the instruction it gave, the trial court did not mention Saint Elizabeth's in 
its version of the Bolton instruction although the footnote 50 model 
specifically refers to Saint Elizabeth's Hospital. 


41/ The Assistant United States Attorney stated as follows: 


"The fact that he commits violent acts of crime all through his 
life does not make him insane or say that he is suffering from a 
mental illness, as the psychiatrists have told you, because if it 
were, if that was insanity, you wouldn't have anybody in jail, you 
wouldn’t have anybody ever being held accountable for criminal 


behavior and they would al] be out in the community." (Tr. 428-29.) 
[Emphasis added. 


“I am a violent man and I am angry and things have not been too easy for 
me and therefore I am not responsible and I say he should not be 
allowed to do that because if he did, then nobody would be held 
accountable for their acts--for their crimes.” (Tr. 431.) 


"Member [sic] of the Jury, violence is not a mental illness or disease. 
There is a difference between a violent man and having a condition of 
the mind so you don’t have to be responsible for those violent acts. 


There must be a difference or else there would not be anybody 
in jail." (Tr. 451.) 
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The prejudicial effect on the jury under the Bolton additions was 
substantially magnified by the trial court's additions to that charge. 
Although the first two paragraphs here are similar to footnote 50 in Bolton, 
there are several prejudicial additions. In its first sentence the trial court 
added to the end of the Bolton model the conment that the examination would 
inquire into defendant's “present” mental capacity to see if heiis “still” 
suffering from mental illness. The second sentence again added | the pejorative 
“still.” These additions could have been interpreted by the jury as an 
expression by the trial court of its conviction that, even if Taylor suffered 
from a mental illness in the past, he had recovered by the time of trial. 

The second sentence in the instruction had gratuitously added a/ reference to 
“custodial care and treatment." That phraseology is very similar to the 
language which this Court in Grimes, supra, found to be a “muddy phrase, at 
best, and, at worst, a misleading one." The second sentence here in other 


respects comports with the concluding sentences in the Bolton model. But the 


Court below then added a third sentence. Whereas the conclusion of the first 


two paragraphs here, as in Bolton, had emphasized that the defehdant would be 
committed to a mental hospital and would not be released until he established 
that he was no longer dangerous because of his mental illness; the third para- 
graph here concludes with the thought that the defendant would be released if 
the judicial hearing found that he had recovered his sanity. The trial court 
thereby compounded the prejudice created by its delivery of the Bolton instruc- 
tion. It is submitted that the instruction in question unduly prejudices the 


jury's consideration of the defendant's insanity. 
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CONCLUSION 


If this Court agrees with appellant's contentions under Point I, the 
proceedings should be remanded to the District Court with directions that it 
hold a hearing to determine whether the Government's pre-trial identification 
procedures so tainted the in-court identification(s) as to require a reversal 
of the appellant's conviction. 

If the Court agrees with appellant's contentions under Point II, the 
appellant's conviction should be reversed. 


Respectfully submitted, 
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I. THE TRIAL COURT ERRED IN PERMITTING AN IN-COURT EYE- 
WITNESS IDENTIFICATION FOLLOWING AN IMPERMISSIBLY 
SUGGESTIVE PRE-TRIAL PHOTOGRAPHIC IDENTIFICATION 
The Government does not dispute Taylor’s contention that Hogan (the 

witness who admitted having viewed "pictures" before trial) was the key 
witness and that without his testimony the jury could not have found 
appellant guilty beyond a reasonable doubt. Nor does the Government deny 
either that, since Taylor was apprehended almost immediately after the 
robbery, there could be no justification for showing “pictures” to Hogan 
or that Hogan could not have had an independent source for his in-court 


identification. |The Government alleges only that Taylor's failure to raise 


the issue below precludes its consideration by this Court and that the 
record does not contain sufficient evidence to demonstrate that the ad- 
mission of Hogan's testimony was “plain error." While the Government's 
two contentions are separately stated, the second argument is merely 
a refinement of the first. If the issue had been raised below, presumably 
the record would contain sufficient information on the circumstances 
surrounding the pre-trial photographic identification to enable this 
Court to finally determine the issue. 
But the fact that the issue was not fully developed below should not 
deprive Taylor of an adequate opportunity to demonstrate that his consti- 
tutional rights were violated. The possibility that he was denied due 
process is sufficiently high that the administration of justice is better 
served by the slight inconvenience of a limited hearing before) the District 
Court. 
Although the record contains few facts concerning the circumstances 
surrounding the pre-trial identification procedures there are sufficient 
facts to require further exploration. That Hogan was the key witness is 
fact, not speculation. That, although there were many eye witnesses to 


the crime and its aftermath, only Hogan positively identified Taylor is 


fact, not speculation. That except in "pictures" Hogan saw T ylor only 


once for a very brief period of time more than fourteen months before the 


in-court identification is fact, not speculation. That Hogan was shown 
"pictures" between the time he saw the robbers fleeing and the day of the 


trial is fact, not speculation. 


V 
The Government asks rhetorically, if the Wade-Stovall” principles 


were not “well established" at the time of trial (a point that the 
Government subsequently concedes), how can it be said that the trial court 
committed “plain error" in not holding a hearing sua sponte? The answer 
is found in the cases previously cited in Appellant's Brief (page 37) 

and discussed in Appellee's Brief (footnote 6y— In those cases the Wade- 


Stova}] principles were even less well established at the time of trial, 


United States v. Wade, 388 U.S. 218 (1967); Stovall v. Denno, 388 U.S. 
253 (1967). 


2/ Wright v. United States, 131 U.S. App. D.C. 279, 404 F.2d 1256 (1968); 
Sera-Leyva v. United States , U.S. App. D.C. » 409 F.2d 160 (1969); 
and Gross v. United States, 133 U.S. App. D.C. 94, 408 F.2d 1297 (1969). 


It should also be noted that, during the Government's examination of 
a bank teller called to the stand prior to the appearance of Hogan, 
defense counse! did raise an objection to the witness’ identification 
of one of the robbers from a photograph on the ground that "this 
identification is not the result of this person having identified him 
aS a result of his coming in the bank. I don't think Mr. Alprin [the 
AUSA] has laid the necessary basis for the identification." Although 
defense counsel did not pursue the issue with that witness or any 
subsequent witness, his comment should have been sufficient to cause 
the trial court to inquire into the pre-trial identification procedures 
used by the Government for its witnesses, particularly Hogan after 
Hogan subsequently admitted to having viewed "pictures." See 
Solomon a United States, 133 U.S. App. D.C. 103, 408 F.2d 1306, 

3; see also Mendoza-Acosta v. United States, 133 U.S. App. 
D.C. i. 408 F.2d 1294 (1969), where the Court ordered a remand on 
Stovail_ due process grounds despite the fact the only contention 
raised at trial was founded on the Wade right-to-counsel principle. 


-4- | 
yet this Court found "plain error." As stated in Solomon v. United States, 


133 U.S. App. D.C. 103, 408 F.2d 1306 (1969), cited by the Government 


_3/ 
(Appellee's Brief, note 4): | 


" ,.[W]e are reluctant to consider Wade claims raised 
for the first time on appeal. On the other hand, Rule 
52(b), FED.R.CRIM.P., requires us to exercise our discretion 
whether to notice '[pJlain errors or defects affecting sub- 
stantial rights‘even when no objection is made at trial. 
Improper identification procedures may violate constitutional 
rights, and it is difficult for us to conclude that! these 
rights are not ‘substantial.’ Further, we are reluctant to 
penalize defendants for the mistakes of their counsel, who 
are often appointed by this court, and who often have little 
experience in criminal litigation." (408 F.2d at 1309) 

4/ 


The Government cites the Waterstraat decision as its primary 
authority for its contention that Taylor has not established that there 


| 
was "plain error" in the lower court's failure to exclude evidence 
5/ 


obtained in violation of his Fifth Amendment right to due process. 


That Waterstraat does not support the Government's contention js made 

clear by the material which the Government omits in its quotation. The 
| 

Government states: 


"This Court concluded in Waterstraat, 'We are not persuaded 
that reversal is, under the special circumstances of this 


case, necessitated as a matter of plain error.’ (Emphasis 
added.)" (Appellee’s Briet, p. 73) 


In Solomon the appellant challenged an on-the-scene identification on 
Wade and Stovall grounds. The Government contended that the issue 

could not be raised for the first time on appeal. The Court, however, 
did not rule upon that contention. 


United States v. Waterstraat, D.C. Cir. No. 22, 708, decided November 
’ unpublished opinion). 
The other cases cited by the Government_(Appellee's Brief, pp. 9-10) as 
"persuasive analogy" that appellant's claim here is untimely are not 
directly on point. Whatever validity rey may otherwise have, they have 
no. Ronee = precedent here when compared to the decisions on point by 
s Court. 


However, the Waterstraat decision actually stated: 


“...[WJe are not persuaded that reversal is, under 
the special circumstances of this case, necessitated 


on Sixth Amendment grounds as a matter of plain error." 

(lip- Op... p- 2) Temphasts supplied. ] 
It is apparent from the quote and the earlier discussion in Waterstraat 
(including the footnote) that the appellant there was contending only that 
he had been denied the right to counsel (not that he had been denied due 
Process because of an impermissibly suggestive identification procedure) , 
that the appellant had abandoned his earlier challenge to the photographic 
identification procedure and that the Court affirmed the judgment below 


because: 


"The defense was apprised in advance of the identification 
evidence the government proposed to put before the jury, 

and this included a full statement of the circumstances of 

the pre-trial confrontation. The defense appeared to be 
Satisfied with the prosecution's factual representations, 

and to believe that appellant had been exposed to no injury 

on this score. At no time did it object to the evidence in 
question, or seek an evidentiary inquiry out of the jury's 
presence into the facts of the General Session's confrontation." 
(footnote omitted) (Id., pp. 1-2) 


None of the circumstances cited in Waterstraat exist here. Far from being 


“apprised in advance of the identification evidence", Taylor's counsel 
apparently was ignorant, not only of the circumstances of the pre-trial 
identification, but even of the fact that such an identification had taken 
place. Indeed, it is likely that he was unaware of the weakness of the 


Government's contention that Taylor had conmitted the crime at least until 


near the close of the Government's case when it developed that only two 
6 


of the Government's eighteen witnesses could link Taylor to the crime. 
| 


For these reasons, as well as the ones set forth in Appellant's 
Brief, pages 22-35, this Court should find that the probability of “plain 
error" substantially affecting Taylor's constitutional rights to due 
process of law and the effective assistance of counsel is sufficiently 
great to require a remand for full inquiry into all the circumstances 
surrounding the Government's pre-trial identification procedures for all 


witnesses including in particular Hogan and Gosnel}. | 


THE TRIAL COURT ERRED IN INSTRUCTING THE JURY, OVER DEFENDANT'S 
TIMELY OBJECTION, ON THE CONSEQUENCES OF A VERDICT OF NOT GUILTY 
BY REASON OF INSANITY, WHICH ERROR WAS COMPOUNDED BY THE) INADEQUACY 
OF THE INSTRUCTION UNDER BOLTON V. HARRIS. _7/ 


Despite the Government's contrary contention, it cannot be said that 


6 / It is probable that defense counsel had little or no opportunity prior 
to trial to question Hogan and Gosnell (the only two witnesses who 
subsequently linked Taylor to the crime) since they were Naval per- 
sonnel stationed overseas and in Georgia. (Appellant's Brief, p. 36) 
Had defense counsel known of the weakness of the Government's case, he 
might well have sought a bifurcated trial on the pase issue or at 
least considerably altered his strategy, which in effect admitted 
that Taylor should be committed but argued that he should be treated 
in a mental hospital, not confined in a penal institution. (See 
Appellant's Brief, pp. 4-5, 15-16, 19 and note 13) Defense Counsel's 
opening remarks strongly stressing Taylor's propensity for violence 
certainly did not aid his cause on the merits. (Id., pp. 4-5). 


7/ 130 U.S. App. D.C. 1, 395 F. 2d 642 (1968) . 


Taylor waived his right to pursue on appeal his objections to the Bolton 


instruction. Taylor's counsel below made a clear-cut objection prior to 
the giving of the instruction. Although his remark that he would make his 
“notations afterwards" is somewhat cryptic, it is more than- likely that 
defense counse] meant only that he would listen to the Court's instructions 
and-make further comment in amplification or in objection to specific 
portions of the instructions if he concluded that further remarks were 
necessary. He was under no more obligation to object again after the 
Court's instructions than he was to note his exception to the Court's 
denial of his original objection. 

The Government contends, in any event, that "the giving of the 
instruction was proper." (Appellee's Brief, page 14) It is submitted, 
however, that the Appellant's Brief (pages 38-45) amply demonstrates the 
error in this contention. On the facts of this case defense counsel's fear 
that the Bolton instruction (particularly with the emphasis on release 
gratuitously added by the lower court to the end of the recommended 
instruction) would create in the jury's mind the spectre that Taylor, a 
man who had been repeatedly labeled by all as violent but one who had been 
found sane by a number of the psychiatrists at the hospital to which he 
would be committed, would shortly be a free man if he were to be found not 
guiity by reason of insanity. Contrary to the Government's implication, 
concern for its effect upon the defendant is a definite consideration in a 


trial court's decision of whether or not to give the Lyles-Bolton instruction. 


As stated by Judge Bazelon in his dissenting opinion in Lyles: 


| 

"The false assumption that acquittal by reason of insanity, 
like outright acquittal, frees the accused to walk) out on 
the streets may lead juries to convict, despite strong 
evidence of insanity at the time of the crime. .../ It 

was to obviate this danger that the Court established 

the Taylor rule." (Lyles v. United States, 103 U.S. 

App. D.C. 22, 31, 264 F.2d 725, 734 (1958) (footnote 


omitted) 


| 
In Overholser v. O'Beirne, 112 U.S. App. D.C. 267, 275, 302 Fl2d 852, 860 


| 
(1962), the Court stated: | 
| 
"It seems reasonably clear that the ‘practical | 
bearing’ Judge Edgerton referred to in the context! of 
the issues of the Tayior case was the greater likelihood 
that a jury would accept the claim of insanity if they 
knew the accused would not be set free without s 
medical attention being given him because of his claimed 
abnormal? mental condition." (footnote omitted) 8/ 


| 
| 
| 
The giving of the Bolton instruction accompanied by the Court's 
| 
| 
| 
| 


8 / The Court in the 0'Beirme case commented that the giving of an in- 
struction in a criminal trial that, subsequent to a finding of not 
guilty by reason of insanity, civil commitment procedures would be 
employed “could well cause jurors to be less willing to reach a 
verdict of not guilty by reason of insanity." (Overholser v. 
O'Beirne, 112 U.S. App. D.C. 267, 275, 302 F.2d 852, 860 |/(1962)) 
That comment is directly applicable here, of course, since the 
Bolton instruction is in effect an instruction utilizing release 
Standards employing an approach similar to civil commi tment 
procedures. 


prejudicial additions so infected the jury's consideration of Taylor's 
insanity defense that, on this issue alone, Taylor is entitled to a 
reversal of his conviction. 
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